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ARTICLE V:  DEVELOPMENT REVIEW

5.0 Applicability: Development review procedures and standards under this article apply only to development that requires site plan approval and/or conditional use approval by the Development Review Board (DRB)prior to the issuance of a zoning permit:

(A) Site Plan Review. Site plan review and approval under Section 5.6 is required for all uses other than one and duplex unit dwellings and their accessory structures, accessory dwellings, accessory uses, and home occupations as specified in these Regulations; below ground essential services, and agriculture, forestry operation, and other uses specifically exempted from these Regulations (see Table 1.1). One and duplex unit dwellings may be subject to site plan review when proposed as part of a major subdivision or a planned unit development, in accordance with Article II of the Subdivision Regulations. 
(1) Lots that have received master site plan approval in association with a prior  approval of a planned unit development under Section 6.9 are specifically exempted from subsequent site plan review  as long as site development conforms to prior approvals in effect.

(B) Conditional Use Review. Conditional use review and approval    under Section 5.7 is required for all uses identified as “conditional uses” in Article II tables, and to other development as specified in these Regulations, including any development within designated flood hazard areas (C2 District) under Section 5.8 below. The purpose of conditional use review is to ensure that proposed development does not have an undue adverse effect on the character of the area in which it is located, community facilities and services, traffic and roads, and properties and uses in the vicinity of the project.
5.1 Coordination of Review: In the event that more than one development review process applies to a particular project, the timing and sequence of each review will be coordinated by administrative staff on behalf of the applicant and town, in accordance with the following:

(A) Subdivision Review. Subdivision review, where required, generally shall precede site plan or conditional use review for the subsequent development of subdivided lots. Applicable conditions of subdivision approval shall be incorporated under site plan and conditional use review. In the event that a condition of site plan or conditional use approval is inconsistent with the conditions of subdivision approval, the more restrictive shall apply, and an amendment of a prior subdivision approval may be required as appropriate.  Where feasible, site plan or conditional use review may be held concurrently with final subdivision review, particularly for development within planned unit developments under Article VI.

(B) Conditional Use and Site Plan Review. Conditional use generally shall precede site plan review. Applicable conditions of conditional use approval shall be incorporated under site plan review. In the event that a condition of site plan review is inconsistent with the conditions of conditional use approval, the more restrictive shall apply. An amendment of prior approval(s) may be required as appropriate.

(C) Advisory Committee Review. Applications that require review by one or more Advisory Committees appointed under these Regulations shall be referred by staff to the appropriate committee(s). Advisory Committee review of an application may be conducted prior to or concurrently with the formal review of an application by the DRB. It may also include meetings with the applicant and site visits, in accordance with Section 7.7(A) and (D). Any Committee recommendations shall be presented in writing separately or as part of a staff report at or before a DRB hearing or may be presented orally at the public hearing.

5.2 Application Requirements: Applications for site plan review, conditional use review, or substantial amendments to a previously approved plan, and associated application fees, shall be filed with the Zoning Administrator for referral, respectively, to the DRB, the Public Works Department, and Advisory Committees.
(A) The application package shall consist of ten (10) copies of all application materials, which at minimum must include the following:

(1) A completed application form.
(2) The names and addresses of the owners of record of all abutting and facing properties, as listed in the town land records.

(3) A detailed, written description of the project.
(4) A copy of the approved subdivision plat and conditions of prior approvals, including master plan approvals, as applicable.

(5) A site plan prepared in accordance with applicable Town of Essex Application Checklists that shows existing site features, and all existing and proposed site improvements.
(6) Supporting documentation and plans as specified in Town of Essex Application Checklists including, but not limited to, construction cost estimates and a timetable for the completion of proposed improvements.

(7) A certification that there are no outstanding violations with respect to the property, or a detailed, written description of any and all outstanding violations.

(B) The Administrative Officer or Zoning Administrator may waive one or more application requirements, subject to reconsideration by DRB, based on an initial determination that the information is unnecessary for a comprehensive review of the application.

(C) An application will not be considered complete for referral to the DRB until all required materials have been submitted. DRB may require the submission of additional information at any time prior to public hearing adjournment as needed to determine project compliance with these Regulations. This may include an independent review of the application, or related legal documents, to be paid for by the applicant.

5.3
Review Process:
(A) Conceptual Discussion. An applicant may schedule a preliminary conceptual discussion with the DRB prior to developing and submitting a formal application for site plan review under Section 5.6.  The purpose of such a discussion is to explore possible concepts for developing a site without requiring detailed surveying or engineering data. This is intended to be an informal exchange of ideas. It is not binding and is not intended to result in approvals or denials of development plans, nor does it imply approval or denial when formal application is made. Notification to abutting landowners is required by first-class mail, with the cost borne by the applicant; the Town will mail the notifications.
(1) Materials provided at a conceptual discussion should include a site plan drawn to scale showing major features of the site (natural and man-made), north arrow, general location of the site within the Town, the area of the site, and sketches of possible development approaches.

(B) Application Review. Within 60 days of receipt of a complete application, the Administrative Officer or Zoning Administrator, in consultation with DRB, shall schedule a public hearing to be warned in accordance with Section 7.7(C). The DRB shall act to approve, approve with conditions, or deny an application within 45 days of the date of hearing adjournment, and issue a written decision that includes findings, conclusions, any conditions of approval and provisions for appeal in accordance with the Act [§ 4464] and Section 7.4. Failure to act within the 45-day period shall be deemed approval as of the 46th day.

(C) Conditions of Approval. The DRB may require revisions to proposed plans or the submission of as-built drawings as conditions to approval and may authorize a representative of the DRB to certify that such conditions have been met, following staff review of revised plans or drawings. It shall be the applicant’s responsibility to bring revised plans or drawings to staff to demonstrate that the required conditions of approval have been met.

(1) When a representative of the DRB has determined that all conditions have been met and that the required revisions have been made, they shall so certify on the plans, and shall notify the DRB and all interested parties of record, of this action.

(2) Should a representative of the DRB determine that proposed revisions do not satisfy the intent of DRB conditions, no such certification shall be placed on the plans and construction shall not commence. The applicant may, in writing, request a public hearing for reconsideration by the full DRB.

(3) Public hearings under this section shall be warned in accordance with Section 7.4, with posting and written notification to all interested parties, and shall be held within sixty (60) days of the date of a request for reconsideration is filed.

(D) Requirements Following Approval. Following DRB approval and before any zoning permits may be issued, where appropriate, the Town Attorney shall certify as to any legal document’s sufficiency. This review shall be done at the expense of the applicant.

5.4 Effective Dates:

(A) A DRB approval is not effective until the time for appeal under Section 7.4 has passed or, in the event that a notice of appeal is properly filed, until the appeal has been decided by the Environmental Court.
(B) DRB approvals for a non‑phased project will expire two (2) years from the date of issuance of the written decisions if construction has not yet begun. DRB approval for phased development will expire one (1) year after the planned completion date of each phase if the work to be done in that phase is not completed. If approval expires, work on the development must cease until such time as a new application has been submitted and approved.

(C) If good cause is shown for any delay, the DRB may grant an extension of up to one (1) year in the completion dates specified in the approval.

5.5 Amendments: Projects approved by the DRB under these Regulations may be amended as follows:
(A) Minor Amendments. Minor amendments to an approved Site Plan or Conditional Use Approval that do not substantially alter the findings or conditions of the DRB approval, or result in a substantial impact under these Regulations, may be administratively reviewed and approved Zoning Administrator in accordance with the with the Act [§4464(c)], and the following:

(1) Administrative approval may be issued for changes or alterations which do not involve changes to curb cuts, internal circulation patterns, pedestrian circulation, screening, the general location of structures and parking areas, required setbacks and buffers or for other changes or alterations subject to review as specified in the conditions of approval.
(2) If the Zoning Administrator cannot clearly determine if the requested amendment constitutes a minor amendment, it shall be referred to the DRB for review under Subsection (B).

(3) All administrative approvals shall be recorded in the land records of the Town in accordance with Section 7.8(E)..

(4) 
(5) 
(B) Substantial Amendments. Substantial (non-minor) amendments to approved site plans shall not be made without submitting a revised application for review and approval by the DRB under Section 5.2.

5.6 Site Plan Review: The purpose of site plan review is to ensure that the layout and design of development on pre-existing or approved lots conform to the Town Plan of record, these Regulations and applicable conditions of previous subdivision and conditional use approvals. Standards specifically relate to the internal layout of a site, its physical design, and the functional integration of the site with adjoining properties, uses and infrastructure. In reviewing site plans, the DRB shall consider and may impose conditions and safeguards only with respect to criteria specified below.
The DRB shall have the authority to commission an independent technical review of an application by a qualified consultant in circumstances where town staff has indicated that an element is beyond their scope of expertise. The cost of this review shall be paid by the applicant. The DRB may table the application pending the results of this review.

(A) General Requirements. In the review of site plan applications, the DRB shall consider and may approve, approve with conditions or deny applications to ensure that development proposals:

(1) Conform to the duly adopted Essex Town Plan.
(2) Conform to dimensional limitations and other applicable provisions of these Regulations.
(3) Adequately protect public health, safety and welfare.
(4) Address any outstanding violations on the property.
(B) Natural and Scenic Features. Site layout and design, to the extent feasible, shall incorporate and protect significant natural and scenic features as identified on the Significant Features, Scenic Resources, and Water Resources Maps contained in the Town Plan of record, or through site investigation. At minimum, site layout shall be designed to:

(1) Topography – Minimize changes to existing site topography and vegetation. The site shall be planned to retain, insofar as possible, the natural contours and to conserve the natural cover and soil. Development shall be designed to encourage a logical relationship with the natural topography and surrounding landscape. No topsoil, sand or gravel shall be removed from the site for any other purpose than to meet construction needs of the site development unless special approval is obtained from the DRB.

 (a) Development should be designed to use existing vegetation, forest or landforms to screen buildings to the greatest extent possible.
(2) 

(3) Surface Waters and Wetlands – Preserve natural watercourses, wetlands and adjacent buffer areas in accordance with the requirements of Section 3.12. No natural watercourse shall be piped, dammed or altered without the approval of the Town and, where applicable, the Vermont Department of Environmental Conservation.
(4) Renewable Energy – Protect access to renewable energy resources. The Planning Commission shall find that the proposed development is sited to maximize energy efficiency and does not have an undue adverse effect on the ability of adjoining properties to use these forms of energy.

(5) Open Space – Maximize protection of open space in Essex’s rural areas. Clustered development with protected open space is preferred over dispersed development that fragments open space.
 (a) Open meadows are especially valuable as the foreground for distant views. When open meadows contribute to roadside views, building envelopes and good roadway design should minimize intrusions onto open meadows.

(C) Access. Pedestrian and vehicular access to the site, including road intersections, shall meet all applicable design standards, including the Town’s Public Works Specifications and related access requirements under Section 3.1.  In addition, the DRB shall consider and may impose conditions with regard to the following:

(1) Any on-site or off-site improvements needed to mitigate the impact of traffic generated by the development proposed for the site. In the event that on-site or off-site mitigation measures are determined by the DRB, after soliciting the opinion of the Town Engineer, to be infeasible or undesirable, the amount of traffic generation may be limited by the DRB.
(2) The maximum safety of pedestrian and vehicular access to and from the site from the street network and adjacent property, including but not necessarily limited to:

 (a) Access location(s);
 (b) The number and width of access points;
 (c) Curve radii at access points;
 (d) Acceleration or deceleration lanes on adjacent public streets;
 (e) Sight distance improvements;
 (f) Shared access with adjoining properties;
 (g) Safe and efficient exterior lighting of pedestrian and vehicular circulation areas, suitable to the level of use and context of the site;
 (h) The location of sidewalks and/or other walkways; and

 (i) Pedestrian or vehicle signs.

(3) The DRB may require the installation of service roads connecting to public roads, with provision for connection to similar service roads on adjacent property where it feels that limiting the number of intersections to the public road is in the interest of the health and safety of the community.
(4) All roads, regardless of whether they are to be private or taken over by the Town, shall be constructed to meet the current Town of Essex Standard Specifications for Construction.
(5) Shared access to multiple buildings or lots is strongly encouraged and may be required by the DRB.
(6) Within the rural areas of town, access roads and driveways shall be located to minimize intrusions on open meadows or high visibility within view corridors to distant views. Drives and roadways shall be located at the edge of open meadows and open space to the greatest extent feasible. Widths of access roads and driveways and any cul-de-sacs or hammerheads shall be kept to the minimum allowable.
(D) Site Circulation. The DRB shall consider and may impose conditions as necessary to ensure the adequacy of on‑site vehicular and pedestrian circulation.
(1) Particular attention shall be given to safety, including:

 (a) Aisle widths to accommodate emergency vehicles;
 (b) Traffic and pedestrian movement patterns; and
 (c) The location of parking areas and loading docks to prevent conflicts with traffic entering and exiting onto a public street.
(2) Consideration shall be given for accessibility as required by the Americans with Disabilities Act and related regulations as most recently amended, including associated parking standards under Section 3.9.

(3) The DRB may require pedestrian walkways to facilitate pedestrian movements.
(4) In all districts, the DRB may require provision for pedestrian trails/paths and walkways along waterways or other natural features to connect with similar present or anticipated trails/paths on adjacent properties for use by residents or occupants of the development. In particular, such trails/paths shown in the Town Plan of record and/or the Town of Essex and Village of Essex Junction Bicycle and Pedestrian Plan shall be incorporated in site layout and design.

(5) The DRB may require dedicated easements for future access roads, lanes, non-motorized paths or trails for use by residents or occupants of the development.

(6) Consideration shall be given to snow storage locations. Areas suitable for snow storage shall be designated on the site plan and shall be located such that no direct discharge to receiving waters are possible from the site. 
(a) A plan for snow removal from the site may be required if insufficient storage areas exist.

(E)
Parking. In all districts, the DRB shall require the provision of parking in accordance with Section 3.9 of these Regulations. No more than fifty percent (50%) of the required front yard setback shall be devoted to parking. Parking areas should be located to minimize their visibility. 
(1) The DRB may require the provision of joint parking facilities.

(2) Bicycle parking spaces/racks shall be provided in accordance with Section 3.9(H)(2) of these Regulations. 
(F) Landscaping and Screening. The DRB may require planting and other landscaping in order to achieve the objectives of these Regulations and the Town Plan. The DRB shall consider and may impose requirements with regard to the adequacy of landscaping, screening and setbacks to achieve maximum compatibility and protection of adjacent properties, including size, variety, number and location of trees, front yard green space, other buffer yards, and screening outside of storage areas or other unsightly areas from public streets and/or adjoining properties, in accordance with the following:

(1) Objectives – Landscaping shall be designed to achieve the various landscape objectives set forth in the accompanying table (Table 5.1). This table indicates which of these objectives are applicable to specific zoning districts. In the table, the columns refer to listed objectives (A) through (G) and the rows refer to groups of zoning districts.

(2) Existing Vegetation – When determining the amount of landscaping the DRB shall consider existing trees, shrubs, evergreens, and other plant material to be preserved on the site, and landscaping to be provided in buffer areas under Section 3.2 of these Regulations.

(3) Preferred Species – The DRB shall annually adopt Site Plan and Landscape Guidelines which indicate preferred species of plants for various applications. Proposed landscaping shall be consistent with those guidelines. All planting stock shall be nursery grown unless conditions support the use of natural grown plants.

(4) Landscaping Plan – The landscaping plan shall include the following:

 (a) The location, common name, scientific name, size at planting and size at maturity of all proposed plant materials.

 (b) Relevant planting specifications, including mulching, fertilizing, watering and on-going maintenance of all proposed plant materials.

 (c) A written landscaping cost estimate prepared by a professional landscaper presenting costs for all landscaping required under this Subsection of these Regulations excluding landscaping required under Section 3.2 (Buffer Areas), landscaping which may be required under a design control overlay district, and seeding, sod, mulching, etc., of grassed or lawn areas.

 (d) Consideration of landscaping and species on adjacent parcels so as to avoid drastic changes in style, species or appearance, and the natural features of the area in order to achieve a harmonious design.

(5) Plantings – All plantings shall be of a size and shape consistent with any Site Plan and Landscape Guidelines adopted by the DRB
, or as approved by the DRB.

(6) Phasing – Where a development is to be constructed in phases, the DRB may authorize the completion of the landscaping plan in corresponding phases. If phasing is to occur, the phasing shall be illustrated on the landscaping plan and a schedule shall be provided showing when each phase shall be completed. It is the intent that landscaping associated with each phase be installed prior to occupancy of any buildings in that development phase, subject to seasonal planting requirements.

(7) Maintenance – All landscaping shall be completed and maintained in accordance with the landscaping plan as approved by the DRB. Any dead or diseased plantings shall be replaced as soon as seasonally possible.


 
(G) Lighting. The DRB shall consider and may impose conditions related to a site’s exterior lighting levels.

(1) Objectives – Site lighting and lighting levels shall:

(a) Be appropriate for the anticipated activities on the site and the property’s surrounding context;
(b) Maximize efficiency and minimize energy demand;
(c) Minimize up-light glare;
(d) Minimize unnecessary spillover light or light diffusion onto adjacent properties.
(2) Lighting Plan – A lighting plan for site plan review shall be submitted that includes the following elements:
(a) A point by point photometric plan and grid spacing not to exceed ten feet (10') and cut sheets for all proposed light fixtures.
(b) The photometric plan shall depict the location, light source and type, and level of illumination of all proposed lights on the property, and any existing lights in the adjacent right-of-way or on adjacent properties that will contribute to light levels on the site.
(c) The plan shall describe the level of illumination, hours of illumination and need for illumination in relation to the effects of the lighting on adjacent streets and properties.
(3) Waiver – The DRB may grant a waiver of the requirement for a lighting plan if it determines that the application has a negligible lighting impact on the adjacent right-of-way and surrounding properties. In no case may a waiver be granted for any property fronting on Susie Wilson Road between VT Route 15 and Kellogg Road, or in the HP-DC or B-DC zones. If a waiver of the requirement for submission of a lighting plan is granted, the applicant must nevertheless comply with all other provisions of this section.
(4) Third-Party Technical Review – The DRB may at its discretion invoke technical review of a lighting plan in accordance with Section 5.6 to determine conformance with these standards. This review shall be done at the expense of the applicant.
(5) Exterior Lighting Standards – All exterior lighting, including building mounted fixtures, freestanding light fixtures, and street lighting shall be designed and installed in accordance with the following criteria: 

 (a) In conjunction with the review and approval of a lighting plan pursuant to this section, the DRB shall have the authority to allow the siting of light fixtures and poles within required setbacks where the DRB finds that such a location is consistent with optimization of the site’s overall lighting.
 (b) Site lighting shall achieve a uniformity ratio (average to minimum ratio) of five (5) to one (1) with no single data point exceeding seven (7) foot-candles as indicated by the photometric analysis.

 (c) All fixtures shall be full cut-off fixtures, and all light sources and reflector/refractor surfaces shall be concealed from view, except if waived by the DRB.

 (d) Light trespass from the site, measured five feet (5') beyond the property line, shall not as a result of the proposed site lighting, be increased by more than one-tenth (0.1) foot-candle on any property in residential use or in a residential zoning distinct, and two-tenths (0.2) foot-candles on any property in non-residential use or in a non-residential zoning district.
 (e) In reviewing a site plan and lighting plan, the DRB shall take into account the existing and proposed lighting levels of an adjacent public right-of-way.  In the event that the DRB determines that a degree of light trespass for site lighting into the public right-of-way is advisable, the DRB may, at its discretion, waive the provisions of Section (2), (3) or (4) above upon a specific finding that such a waiver is consistent with the provision of safe and adequate lighting in the public right-of-way.

 (f) Exterior light sources shall be selected to minimize adverse color rendering of surrounding landscaping.
 (g) Parking lot lights mounted on poles shall not ordinarily exceed twenty-two feet (22') in height, or fifteen feet (15') in height if located adjacent to residential districts. Not withstanding this limitation, in conjunction with the review and approval of a lighting plan pursuant to this section, the DRB shall have the authority to allow freestanding light fixtures with a maximum height of up to thirty feet (30') above finished grade. Such height shall include the total height of bases, poles and fixtures measured from finished grade to the highest point of the structure. In granting such an approval, the DRB shall make a finding that the height of the proposed fixtures contributes to the overall quality of the lighting plan by promoting even lighting levels at grade, conserves energy by reducing the total number of required light fixtures and poles on the site, ensures that lighting is adequate for safe use of a particular site, or minimizes light trespass on adjacent properties.
 (h) To the extent practicable, exterior lighting shall be consistent with any site lighting guidelines that the DRB may adopt.

(H) Utilities and Services. The DRB shall consider, and may impose conditions, with regard to the following utilities, facilities and services:

(1) Water and Sewage Disposal − The adequacy of provisions for potable water supply and waste disposal, in accordance with Section 3.13.  If municipal services will be relied upon, then the availability of sufficient capacity will need to be demonstrated. Improvements to these systems related to the impact of the development may be required.

(2) Stormwater Management − The adequacy of the proposed storm water drainage system and its regular maintenance. All systems shall be designed to meet the requirements of the Town’s Stormwater Management Ordinance. Any proposed drainage system shall direct storm water to the nearest existing natural watercourse. Easements to the Town along any natural or manmade elements of the drainage system shall be provided if requested by the Town Engineer.  All calculations for the drainage system and the amount of storm water runoff to be generated shall be based on the twenty-five (25) year storm event or as required by the Town Engineer. Proposed systems shall also include detailed information explaining how the system will be maintained regularly over the long-term and who shall be responsible for said maintenance. Such information shall include proposed deed language for inclusion in the Town Land Records. In the event the Town maintains a duly adopted storm water management plan, information shall be provided indicating how the proposed development conforms to that plan.
(3) Utilities − All utilities shall be underground except where the DRB, upon recommendation of the Town Engineer, determines that ledge, underground water, or other conditions make underground installation infeasible. Underground siting of distribution transformers is preferred. If above grade, distribution transformers shall be provided with adequate safety covers, and shall be landscaped and sited in unobtrusive locations.

(I) Fire Protection. Adequate provision for fire protection shall be made in the site layout insofar as it may directly interrelate with the above aspects of site plan review.

5.7 Conditional Use Review:  Conditional use review is intended to ensure compliance with standards addressing the potential impacts of development. Typically, land uses are subject to conditional use review because their scale, intensity and potential for off-site impacts warrant more careful scrutiny by the DRB.  Standards and conditions relate to the identification, avoidance, and mitigation of potential impacts. In reviewing applications for conditional use approval, the DRB shall consider and may impose conditions and safeguards only with respect to criteria specified below.
(A) General Standards. The DRB, after public notice and public hearing, may grant conditional use approval only upon finding that the proposed development shall not result in an undue adverse effect on any of the following:

(1) Capacity of existing or planned community facilities − The DRB shall consider the demand for community services and facilities resulting from the proposed development in relation to the available capacity of affected services and facilities, the Town’s adopted capital improvement plan, official map, and any impact fee ordinance in effect. Conditions, including project phasing or improvements necessary to accommodate the proposed development, may be imposed as necessary to ensure that the demand for facilities or services does not exceed existing or planned capacity.
(2) Character of the area affected − The DRB shall consider the location, scale, type, density and intensity of the proposed development in relation to the character of the area likely to be affected, as defined by the purpose(s) of the zoning district(s) within which the project is located, and specifically stated polices and standards of the municipal plan. However, in accordance with the Act [§ 4414(D)], a multiunit dwelling project consisting of four or fewer units located in a district allowing multiunit dwellings may not be denied solely due to an undue adverse effect on the character of the area affected.
(3) Traffic on roads and highways in the vicinity – The DRB shall consider the projected impact of traffic resulting from the proposed development on the existing and planned capacity, safety, efficiency and use(s) of affected roads, bridges, and intersections. A traffic impact study may be required. The DRB will rely on generally accepted transportation standards and the Town’s adopted road and public works standards in evaluating traffic impacts and shall not approve a project that will result in the creation of unsafe conditions for motorist, pedestrians, or cyclists, or unacceptable levels of service for local streets, highways and intersections. The DRB may impose conditions as necessary to avoid or mitigate undue adverse effects resulting from the proposed development, including improvements to the street network and/or traffic management strategies and control devices.
(4) Bylaws and ordinances in effect − The DRB shall consider whether the proposed development complies with all municipal bylaws and ordinances in effect at the time of application, including other applicable provisions of these Regulations. No development shall be approved in violation of existing municipal bylaws and ordinances.
(5) Utilization of renewable energy resources − The DRB shall consider whether the proposed development will interfere with the sustainable use of renewable energy resources, including the existing and future availability of and access to such resources, on adjoining properties.
(B) Specific Standards. In addition, the preceding general standards, the DRB shall also consider, and may impose conditions as necessary with regard to:
(1) Conformance with the Town Plan − Applications for conditional use approval shall conform to specific, applicable policies and objectives of the Town Plan of record.
(2) Site plan review criteria − The DRB may apply any applicable site plan review criteria under Section 5.6 in its review of conditional use applications that do not require site plan review and approval as it deems necessary to fully evaluate a proposed conditional use under the criteria of this section.
(3) Conformance with community character − The DRB may consider whether the development has an undue adverse effect on the character of the community as specifically expressed in the policies and objectives of the Essex Town Plan.

5.8 Flood Hazard Area Review:  Conditional use review by the DRB under Section 5.7 and the provisions of this section, is required for all development within the Floodplain Overlay (C2) District as specified in Table 2.19, in accordance with the Act [§ 4424] and state and federal requirements for community participation in the National Flood Insurance Program. For the purposes of this section, development shall be defined as any human-made change to improved or unimproved real estate, including but not limited to buildings or other structures, mining, dredging, filling, grading, paving, excavation or drilling operations, or storage of equipment or materials.
(A) Purpose. The purposes of this section are:

(1) To protect human life and health, and to minimize public and private financial losses due to flooding;

(2) To conserve drainage courses and permit only that development which will not impede or divert floodwaters, or otherwise increase flood hazards, to the detriment of others;

(3) To help minimize public expenditures for flood control projects, and rescue and relief efforts;

(4) To encourage maintenance of flood hazard areas in open‑space uses and/or as usable open space which will complement the use and development of adjacent areas; and

(5) To ensure continued community eligibility in the National Flood Insurance Program.

(B) Designation of Flood Hazard Areas and Regulatory Flood Levels.

(1) Areas of special flood hazard, under the Floodplain Overlay (C2) district, shall be identified from the most current flood insurance studies and maps published by the Department of Homeland Security, Federal Emergency Agency, National Flood Insurance Program, as provided by the Secretary of the Agency of Natural Resources pursuant to 10 V.S.A. § 753, which are also hereby incorporated by reference and declared to be part of these Regulations.

(2) Where available (i.e., in Zones A1-A30, AE and AH), base flood elevations and floodway limits provided by the National Flood Insurance Program (NFIP), in the Flood Insurance Study for the Town of Essex and accompanying maps, shall be used to administer and enforce these Regulations in areas of special flood hazard, as incorporated under the Flood Plain Overlay (C2) District.  Where base flood elevations and floodway limits are not provided (i.e., Zone A), base flood elevations and floodway data provided by FEMA or available from state or federal agencies or other sources, shall be obtained and used to administer and enforce these regulations. Where base flood elevations and floodway limits are not provided (i.e., Zone A), base flood elevations and floodway data provided by FEMA or available from state or federal agencies or other sources, shall be obtained by the applicant and used by the Town of Essex to administer and enforce these regulations.
(C) Warning and Disclaimer of Liability. The provisions of this section do not imply that land outside the designated areas of flood hazard or land uses permitted within such areas will be free from flooding or flood damages. These provisions shall not create liability on the part of the municipality or any official or employee thereof for any flood damages that result from reliance on these Regulations, or any administrative decision lawfully made there under.
(D) Applicability. The flood hazard area overlaps other zoning districts established in these Regulations. In addition to meeting all requirements of the underlying zoning district and other specific provisions of these Regulations, development in the designated flood hazard area shall meet the requirements of this Section. Where other provisions of these Regulations differ or conflict with the requirements of this Section, the more restrictive shall apply.

(1) Allowed and prohibited uses within the Flood Plain Overlay (C2) District are specified in District Table 2.19.

(2) Nothing in this Section shall be deemed to prevent the following:

 (a) Normal continuation and maintenance of a nonconforming structure.

 (b) Any improvements solely required for the purpose of and necessary to comply with any environmental, safety, and health, or energy codes, laws, or regulations, providing that reasonable efforts are taken to comply with the provisions of this Section if physically possible to do so.

 (c) Any improvements solely required for maintaining the structural integrity and historic significance of a building or place which is listed on the National Register of Historic Places or on the State Inventory of Historic Places.
(E) Application Requirements. In addition to application requirements under Section 5.2 above:
(1) Any application under this section for flood hazard area review shall include:
 (a) The pre and post development grades and the elevation of the proposed lowest floor, as referenced to the same vertical datum as the elevation on the current flood Insurance Rate Maps.
 (b) A completed FEMA “Elevation Certificate” prepared by a registered surveyor, engineer, architect, or other official authorized by the state to certify building elevations.
 (c) The lowest elevation of the lowest floor (including basement) for all existing and proposed buildings.

 (d) A description of any proposed flood proofing or storage of materials and certification (“Floodproofing Certificate”) from a licensed professional engineer or architect that the flood proofed structure meets flood proofing criteria under this section.

 (e) A description of the extent to which any watercourse will be altered or relocated as a result of the proposed development.

 (f) A hydraulic analysis for any development located within a floodway.

 (g) Such other information as may be required to determine compliance with this Section.
 (h) A Vermont Agency of Natural Resources Project Review Sheet for the proposal. The Project Review Sheet shall identify all State and Federal agencies from which permit approval is required for the proposal and shall be filed as a required attachment to the municipal permit application. The identified permits, or letters indicating that such permits are not required, shall be submitted to the Zoning Administrator, and attached to the permit before work can begin.
(2) If deemed necessary for determining the suitability of a particular site for the proposed development, the DRB may require the following information:

 (a) A typical valley cross-section showing the channel of the stream, elevation of land areas adjoining each side of the channel and cross-sectional areas to be occupied by the proposed development.

 (b)  A profile showing the slope of the bottom of the channel or flow line of the stream.

 (c) Specifications for building construction and materials in relation to proposed flood proofing.
(3) For applications filed for development within flood hazard areas, the Zoning Administrator shall immediately:
 (a) Refer a copy of the application to the State National Floodplain Insurance Program Coordinator at the Vermont Agency of Natural Resources, Department of Environmental Conservation, River Management Section in accordance with 24 V.S.A. § 4424. A permit may be issued only following receipt of comments from the Agency or the expiration of 30 days from the date the application was mailed to the Agency, whichever is sooner.

 (b) Notify affected adjacent communities and the Stream Alteration Engineer at the Vermont Agency of Natural Resources, Department of Environmental Conservation, River Management Section regarding any proposed alteration or relocation of a watercourse. Copies of such notification shall be submitted to the Administrator of the National Flood Insurance Program.
 (c) Notify the applicant that other state or federal permits may be required.

(F) Development Review Board (DRB) Review. In reviewing an application for development within the Flood Plain Overlay (C2) District, the DRB shall consider, in addition to the criteria and standards set forth in Section 5.7 above, the following:
(1) The danger to life and property due to flooding or erosion damage.

(2) The danger that materials may be swept onto other lands or downstream to the injury of others.

(3) The proposed water supply and sanitation systems and the ability of those systems to prevent disease, contamination, and unsanitary conditions under conditions of flooding.

(4) The susceptibility of the proposed development to flood damage and the effect of such damage on individual owners.

(5) The necessity to the project of a waterfront location.

(6) The availability to the applicant of alternative locations not subject to flooding.
(7) The safety of access by ordinary and emergency vehicles to the property in times of flood.
(8) The cost of providing governmental and public facilities during and after flooding.

(9) The evaluation of the Vermont Department of Environmental Conservation.
(G) Development Standards − Floodways Areas.
(1) Development or other such encroachments within the regulatory floodway is prohibited unless it has been demonstrated through hydrologic and hydraulic analyses performed in accordance with standard engineering practice by a registered professional engineer certifying that the proposed development will result in no increase in flood levels during the occurrence of the base flood.

(2) In areas where no regulatory floodway has been designated by the National Flood Insurance Program, development shall not be permitted in the floodway unless a technical evaluation is provided demonstrating that the cumulative effect of the proposed development, when combined with all other existing development and anticipated development will not increase the water surface elevation of the base flood more than one foot at any point within the community.

(3) Junkyards and storage facilities for floatable materials, chemicals, explosives, flammable liquids, or other hazardous or toxic materials, are prohibited within the floodway.

(H) Development Standards − Floodway Fringe Areas (Outside Floodways). As a condition of approval, the DRB shall specifically require that all development proposals shall be located, designed, and constructed to minimize flood damage, in accordance with the following standards:
(1) All development shall be designed to (a) minimize flood damage to the proposed development and to public facilities and utilities, and (b) provide adequate drainage to reduce exposure to flood hazards. All developments shall be reasonably safe from flooding.

(2) Structures shall (a) be designed (or modified) and adequately anchored to prevent flotation, collapse, or lateral movement of the structure during the occurrence of the base flood, (b) be constructed with materials resistant to flood damage, (c) be constructed by methods and practices that minimize flood damage, and (d) be constructed with electrical, heating, ventilation, plumbing, and air conditioning equipment and other service facilities that are designed and/or located so as to prevent water from entering or accumulating within the components during conditions of flooding.

(3) The flood carrying capacity within any altered or relocated portion of a watercourse shall be maintained.

(4) New and replacement water supply and sanitary sewage systems shall be designed to minimize or eliminate infiltration of flood waters into the systems and discharges from the systems into flood waters.

(5) On-site waste disposal systems shall be located to avoid impairment to them or contamination from them during flooding.

(6) New and replacement mobile homes or manufactured homes shall be elevated on properly compacted fill such that the top of the fill (the pad) under the entire manufactured home is one foot or more above the base flood elevation.

(7) The lowest floor, including basement, of all new buildings, except for accessory structures under Subsection (8), shall be one foot or more above the base flood elevation. This elevation requirement must be documented, in as-built conditions, with a FEMA Elevation Certificate and recorded as required in Section 5.8(K).
(8) Accessory buildings that represent a minimal investment may be built below the base flood elevation provided that the building (a) shall not be used for human habitation, (b) shall be designed to have low flood damage potential, (c) shall be constructed and placed on the building site so as to offer minimal resistance to the flow of floodwaters, (d) shall be firmly anchored to prevent flotation which may result in damage to other structures, and (e) shall have elevated or floodproofed service facilities such as electrical or heating equipment.

(9) Existing buildings to be substantially improved for residential purposes shall be modified or elevated to meet the requirements of Subsection (7).

(10) Existing buildings to be substantially improved for nonresidential purposes shall either (a) meet the requirements of Subsection (7), or (b) be designed to be watertight two feet (2') above the base flood elevation with impermeable walls and with structural components having the capability of resisting hydrostatic and hydrodynamic loads and effects of buoyancy. A permit for a building proposed to be flood proofed shall not be issued until a licensed professional engineer or architect has reviewed the structural design, specifications, and plans, and has certified that the design and proposed methods of construction are in accordance with accepted standards of practice for meeting the provisions of this subsection.
(11) Recreational vehicles placed on sites with special flood hazard areas shall either: (a) be on the site for fewer than 180 consecutive days, (b) be fully licensed and ready for highway use, or (c) be permitted in accordance with the elevation and anchoring requirements for “manufactured homes” in Subsection (6) above.
(12) Fully enclosed areas below grade on all sides (including below grade crawlspaces and basements) are prohibited.
(13) Fully enclosed areas that are above grade, below the lowest floor, below base floor elevation and subject to flooding, shall:
(a) Be solely used for parking of vehicles, storage, or building access, and such a condition shall clearly be stated on any permits; and,

(b) Be designed to automatically equalize hydrostatic flood forces on exterior walls by allowing for the entry and exit of floodwaters. Such designs must be certified by a registered professional engineer or architect or meet or exceed the following minimum criteria: A minimum of two (2) openings on two (2) walls having a total net area of not less than one (1) square inch for every square foot of enclosed area subject to flooding shall be provided. The bottom of all openings shall be no higher than one-foot above grade. Openings may be equipped with screens, louvers, valves, or other coverings or devices provided that they permit the automatic entry and exit of floodwaters.

(I) Variances. In addition to the general standards for issuing variances under Section 7.5(A), variance requests within the Flood Plain Overlay District must also meet with the requirements of Section 7.5(C), including the criteria for granting variances found in 44 CFR, Section 60.6, of the National Flood Insurance Program regulations.

(J) Permit Conditions. Conditional use permits granted under this section shall state that the nonconforming structure "is located in a regulated flood hazard area and may not be eligible for any flood insurance which may pertain to regulated flood hazard areas and will be maintained at the risk of the owner."  A copy of such permit shall be affixed to the copy of the deed of the concerned property on file in the Town Clerk’s Office. In addition:

(1) Any permit issued shall assure that the flood carrying capacity within the altered or relocated portion of any watercourse is maintained.
(2) No Certificate of Occupancy shall be issued by the Zoning Administrator for any building or use of land under Section 7.3 unless until the building is completed and the land is developed or used in accordance with the conditions of approval, and all other necessary permits have been received from federal and state agencies for development in this district.
(3) Enforcement and Penalties

 (a) This bylaw shall be enforced under the municipal zoning bylaw in accordance with 24 V.S.A. §§ 1974a, 4451, and 4452. A copy of the notice of violation will be mailed to the State NFIP Coordinator.

 (b) If any appeals have been resolved, but the violation remains, the Zoning Administrator shall submit a declaration to the Administrate of the National Flood Insurance Program requesting a denial of flood insurance to the property pursuant to Section 1316 of the National Flood Insurance Act of 1968, as amended.

 (c) Violations of the Accepted Agricultural Practices shall be enforced under this Section as violations of this bylaw. Such violations shall also be immediately reported to the Secretary of Agriculture for enforcement under 6 V.S.A. § 4812.

(K) Recording Requirements. In addition to other permit recording requirements under Section 7.7(F), for development under this section, the Zoning Administrator shall maintain a record of:

(1) All permits issued for development in areas of special flood hazard;

(2) The elevation (consistent with the datum of the elevation on the NFIP maps for the community) of the lowest floor, including basement, of all new or substantially improved buildings;

(3) The elevation (consistent with the datum of the elevation on the NFIP maps for the community) to which buildings have been floodproofed;

(4) All elevation and floodproofing certificates required under this section; and

(5) All variance actions, including justification for their issuance.
Table 5.1 Landscaping Objectives





Landscaping shall be designed to achieve the various landscape objectives set forth in paragraphs (A) through (G) below. The following table indicates which of these objectives are applicable to specific districts. In the table, the columns refer to objectives (A) through (G) and the rows refer to groups of zoning districts.
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Objectives:


(A) Street Trees. The purpose of street trees is to create a unifying visual element defining the edge of the public space (i.e., the roadway) and to create a canopy over the roadway. One street tree shall be provided for each fifty feet (50') of frontage along a public or private road, provided that no fewer than two (2) street trees shall be provided for each lot.





(1) Street trees shall be planted in the public right-of-way, either between the sidewalk and the curb or edge of pavement, or no more than five feet (5') inside of the front property line, at the discretion of the DRBPlanning Commission. If street trees are to be located outside the public right-of-way, the DRBPlanning Commission shall require a deed restriction which prohibits the removal of said trees without the DRBPlanning Commission's express approval.





(2) Street trees shall be of a species identified as appropriate on any Site Plan and Landscape Guidelines adopted by the DRBPlanning Commission or as approved by the DRBPlanning Commission.





(3) At the time of planting, all street trees shall have a minimum two-inch (2”) caliper.





(4) Street trees will be guaranteed for a period of five (5) years from the date the Town takes over the road as a public road.





(5) The DRBPlanning Commission may waive the street tree requirement in instances where street trees would obscure important scenic resources in the Scenic Resource Protection Overlay District. 





(B) Parking Areas. Landscaping shall be used to screen parking areas from view from roadways, to break up large expanses of parking and to provide shade on parking areas.





(1) Where parking lot islands are provided, they shall be no less than the size of one parking space, shall be surrounded by concrete or stone curb, shall be raised six inches (6”) above the surface of the parking lot, shall contain no less than one (1) shade tree and may contain shrubs, all areas not covered by trees or shrubs shall be grassed. Shrubs and trees shall be sized to create and maintain a clear visual area between the heights of thirty-six inches (36”) and sixty inches (60”) above the surface of the parking lot.





(C) Lawn and Building Enhancements. Landscaping shall be designed to enhance entries and walkways, to enhance the visual qualities of buildings (including screening of mechanical equipment), or to provide streetscape amenities such as attractive planted areas, additional shade trees, etc. Such landscaping shall consist of shade trees, ornamental trees, shrubs and/or other plants located in front or side yards.





(D) Loading and Storage Areas. Landscaping shall be used to screen loading areas, outdoor storage areas or other outdoor work areas from view from public roads.











Table 5.1 Landscaping Objectives, continued





Landscaping shall be designed to achieve the various landscape objectives set forth in paragraphs (A) through (G) below. The following table indicates which of these objectives are applicable to specific districts. In the table, the columns refer to objectives (A) through (G) and the rows refer to groups of zoning districts.
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Objectives:





(E) RPD-I District. To preserve the existing forest cover in the RPD-I District:





(1) Utilities shall be routed through or along driveway clearings wherever practicable.





(2) Where the placement of utility lines or other construction has removed existing vegetation in required set-back areas or buffer areas, trees of the same species shall be planted at densities that approximate that of the existing vegetation to the extent possible.





(3) Planting plans for portions of the buffer areas cleared for utilities shall be approved by the DRBPlanning Commission and the Town Engineer.





(F) Planting Strip. To create a landscaped planting strip along the front of the lot (except driveways):





(1) The depth of the planting strip shall be at least thirty percent (30%) of the depth of the required front yard.





(2) The planting strip shall be kept free from buildings and parking areas.





(3) The planting strip shall be landscaped and planted with permanent plantings of shrubs, bushes and/or trees, and may include landforms such as berms. 





(G) Town Common. To create the Town Common as specified in the Town Plan for the new Town Center area:





(1) Where applicable, approximately one-third of the total landscaping required shall be devoted to street trees and other shrubs and plantings in the planned Town Common. In cases where it is not practicable to landscape small parts of the Town Common individually, the DRBPlanning Commission may approve a contribution of up to one percent (1%) of the total construction cost to a fund dedicated to the development of the Town Common in lieu of landscaping required under this paragraph.
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